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  		Post Offer Medical Questionnaires & Post Offer Physicals

A comprehensive hiring process will ensure that your organization benefits from both increased productivity and lower claims costs.
Employers have the right to legally refuse employment to an applicant who fails strength and agility test specifically designed for matching workers to their physical job demands.
It is absolutely acceptable to require a candidate to demonstrate that s/he may be able to perform the required (essential) functions of the job (29 CFR § 1630.14(a)). The EEOC has published guidelines which create a foundation of what must take place during a physical agility test in order to be acceptable to the EEOC. 
	                              
                                  Post-Offer Physicals/Medical Questionnaires
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	Ensuring that employees are “fit for duty” will reduce your organization’s claims costs. Developing an appropriate protocol should be a joint effort among your organization, your medical provider(s), as well as legal Counsel.  


The NC Legislature enacted a new Statute regarding Post Offer Medical Questionnaires –See

 § 97-12.1. Willful misrepresentation in applying for employment.





Your Post Offer Medical Questionnaire must be tailored to the specific physical requirements of the particular job to elicit full disclosure of pre-existing conditions.  Also the applicant must be required to sign and certify that all facts and representations made by them are true, accurate and made willingly and intentionally.   
We cannot provide you with a specific post offer medical questionnaire as each questionnaire should be designed specifically to meet the physical demands of the job and the job description.
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Employees Who Lie on Job Application Are Disqualified From Workers’ Compensation Benefits

	For the first time ever, the North Carolina Workers’ Compensation Act expressly denies benefits to employees who willfully lie on their job application.  As part of the workers’ compensation reform legislation (aka the “Protect and Put NC Back to Work Act”) passed earlier this summer and signed into law by Governor Purdue, no benefits will be allowed under the Act if the employer demonstrates that at the time of hire, at the time of receiving notice of the removal of conditions from a conditional offer of employment, or during the course of a post-offer medical examination:

1. The employee knowingly and willfully made a false representation as to the employee’s physical condition; 

2. The employer relied upon one or more false representations by the employee and that reliance was a substantial factor in the employer’s decision to hire the employee; and 

3. There was a causal connection between the false representation and the employee’s injury or occupational disease.

While there may be other employment law issues that also come into play in a given situation, such as considerations under the Americans with Disabilities Act or Family and Medical Leave Act, this development closes a loophole that has long been a sore spot with employers statewide.  Now, for example, if an applicant is under a doctor’s instructions not to lift more than 15 pounds because of a back injury but indicates to a prospective employer that there are no prior injuries or restrictions, the employer may raise this new defense if the employee later aggravates the problem with heavy lifting and files a claim for workers’ compensation benefits.

Based on this favorable change in the law, there are two steps that employers should consider taking once a conditional job offer is made.  First, use medical questionnaires tailored to the specific physical requirements of the job to elicit full disclosure of pre-existing conditions.  Second, require applicants to sign and certify that all facts and representations made by them are true, accurate, and made willingly and intentionally.


	For more information about this or any other employment law issue, please contact Paul H. Derrick (pderrick@cshlaw.com), Pat H. Flanagan (pflanagan@cshlaw.com), or the CSH attorney with whom you generally work.  
These materials are for informational purposes only and do not constitute legal advice.  Anyone reviewing these materials should not act upon the information without seeking professional legal counsel.  Provision of this information does not create an attorney-client relationship. Before Cranfill Sumner & Hartzog LLP can represent or advise you, we must determine if there are any conflicts of interest with existing clients, and we must reach an agreement with you as to the terms of engagement. This information may not reflect the most current legal developments, verdicts, or settlements and
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